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ABSTRACT 

The current status of the law concern 
persons not connected with school programs or activit 
their freedom of expression and assembly in the immed 
schools^ insofar as they relate to picketing^ leaflet 
and noise^ ©ay be summarized as follows. Classrooms a 
public schools are under the control of the state^ wh 
power to regulate their use; interruptions of the edu 
by outsiders may be prohibited; while peaceful pic)cet 
allowed^ occupations of buildings to shut them down^ 
classrooms^ and the deliberate making of noise that i 
classes will not be permitted; school officials may s 
what conditions speakers^ pic^eters^ pamphleteers^ or 
demonstrators may function within a school building; 
to exercise their rights to free speech or peaceable 
to or after school hours in ways tha£ are not actuall 
violent may do so on public ; premises near school faci 
denial of access to school property by school authori 
been held to be permissible if the terms of denial ar 
clearly drawn. (Author), 
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lo wn.u t'Xtent 
scriool prt^perty? 



This is 



Lili7.cn.-j exercise their < ^il liber lies m, 



on, or near 



question con f >-ont i n^^ ir.any s^huol adminis tratt)rs who are searching 
for the proper baiame beiweea their obligation to conduct educational programs in an 
orderly manner, without disturbance, and the exereise of const ilutionaJ liberties by 
citizens. ^ 



CD- The issue shouUl not be confused with the rii^hts of students and teachers 

\ I r exercise their First Amendment ri^^/nts to free speech, publication, or assembly. 

There is, after all, a fundamental difference between the situation of persons in- 
volved -n tile schoJls\s assigned functions .nid activities and that of other members 
of tne community. This distinction lias t)eea ^K-arly recognised by the courts and 
legislative b.^dies. ?4ever the Less , questions relating to the balancing of individual 
civil liberties and fiie public interest in education continue to arise <ind are of 
particular concern to school principals and other administrators. 



Group and Or-aji i^zat lonal Use 

Hi,^lor Ll il 1 v , suiool propertv is state property and cannot ne used for any 
non-school purp'^se unless spee if iially mthorized by the state legislature. .Not even 
tne Siliool board .an gr/>nu permis.won lot i>on^school u'^e of sehoul j)roperty without 
statutory cUiihor i zai ion . 

fne use ot sihool property foi ntni-schooi purposes varies I rt)m state to 
state', with Western states gt^nerally providing greater latitude than Eastern stites. 
California, going further than any other state, provides by statute for wide use oi 
school buildings for uoii-scnool purposes. In f<ict , California law establishes a 
"c ivit' ix>nter" at "t^ach and every public s^iool building and grounds with:n the 
state." It larther provides for the free use of tlu^se facilities by community groups 
(or meetings to di ^eus.s subjects which, in thi judgment of the school board, "apper- 
^ tain to the i-du. at lona 1 , political, economic, artistic, and moral mteres-ts oi the 

OC 

For review of the legal ^,t.Uus of student civil liberties, see NASSP's Le^^al Memoranda 
<^on Dress Codes, Hair Styles, and Student Publications. 
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citizens/' Viw lo^al board ib empowered to adopt "reasonable rules and reguiaLions 
CO carry out the mandate," but in no event c<ni such use interfere with the regular 
purposes of the schools* 

Cases in' Cal iforni<ii and other states have usually involved politically 
radical and allegedly subversive organizations tliat have been refused- the use of 
bchooL buildings for public meetings. These cases properly belong in t'ne larger 
class of freedom of speecn and assembly. Ihey do not -merit special treatment just 
because rhey involve school property, unless, tb.ey involve the w .t of school property 
during regular school hours and, therefore, pose a risk ol disturb uue to educational 
programs. ^ 

General Iv, tiie state does not have an obligation to -make school building^ 
available for public gatherings, but where provision is made for llu* use of school 
property by outside persoiis or organizations, the law has become qulLe clear that 
the authority must treat everyone in the same category alike. In a New York case 
Ihllis v^ Alien, 4 A.i). 2d 343, lb> :>.Y.S. Id 624 (1957)] the court said that per- 
mission could be denied to an oMu^rwise admissible group if evideU'^e indicated that 
a clear and present danger existed for public disorder and that possible damage to 
the building would result from the proposed use. School authorities, however, would 
have to be able to prove ,i reasonable belief that such danger existed. An organiza- 
tion could not be barred simply because a school board, or even a segment of the 
public, might be hostile to the opinions or the program of the organization or its 
speakers, providing that these were not unlawful, jver so. 

Occasional exceptions to the general rule, shown in ly^ljA.^-. AL^ii^^ ' 
noted, as in Dec la r a t ion of l^^jj^-e^ j;^Lvidie-i-_s v^J)e J._a ls^lJr_ Jk)^^^^ 
F. Supp. 385 (1971)]. When an excTusive privilege was granted to one teacliers^ 
association, recognised by the sc ht;o 1 board as tiie exclusive negotiating group, to 
use school buildings for its activities, a second teauiers * organization that was 
denied use of school facilities sued. I he .ourt upheld the school board on the 
txisis that there was a compelling state interest in keeping the school and its 
grounds from becoming a Icibor battlefield. The limitation did not therefore violate 
t'ne First or Fourteenth Amendments. 

Many courts permit ^.r.hool uKhorities to limit the use of school buildings 
or otiier property on the basis nl distinctions among types of users, if the classi- 
fications are rea,oi>able. Long-term uses, for example, may be barred, while tempo- 
rary or short-term uses <ire permitted. It also seems clear that certain kinds of 
uses can be lotallv barred, ^uch as those with religious .-onnotat ions . Th- Supro'.^.. 
Court of Pennsylvania, for example, upheld the right of a school board to reluse the 
use of a high school auditorium to a religious sect for a series of public talKS on 
national and international affairs "from a Bible standpoint." The board had acted 
under a previously existing rule barring permits "to anyone for any religious or 
sectarian purpose." l>tcKanght v_._]^ucUN^ >lJ:^>^i!£:LyiUl' ^65 Pa. ^^2, 76 A. 2d 20/ 
(1950).] 



Informal Use bv Individuals 



Until fairly recently, use of public school property by individuals not 
acting on behalf of organizations or groups had not been an issue of any great impc^r- 
tance^ judging t rom the paucity of Judirial cases reported. The few cases that did 
occur usually concerned disorderly or other annoying behavjor which was treated as 
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common law irespabs. Lven when poliiic^tl demonstrations, ieaCIellng, and picketlnvj 
beLame problem tu school a''ininistr<ilv;rs , these activLties were often treated, in this 
way. 

^tate of New Jersey' v> Karr, [291A, 2d 8A5 (1972)], for example, non- 
students who set up a card table on si^liool property to distribute literature promot- 
ing an anti-war demunsLration were convicted of trespass. The defendants appealed 
on the ground that their behavior was protected under the First Amendment, but the 
state appellate court upheld the conviction. The court said the public's right and 
need to iiave oehouls run without outside interference permitted a reasonable limita- 
tion in the First Amendment rights of non-students. 

There is, indeed, some 'indication that school authorities have found them- 
belves un firmer ground prosecuting non-students for common law trespass tlian they 
have trying to specifically prohibit disruptive conduct on school grounds by special 
legislation. in Stat^i of Wisconsin v. Mahoncy [198 N.W. 2d 373 (1972)], for example, 
the Supreme Court of Wisconsin reversed the conviction of a person convicted of a 
misdemeanor under a statute that prohibited "any uct in a public building or on 
public grounds which Interferes with the peaceful conduct of activities normally 
carried on in such building or on sucii grounds,** The cour t . held , that t lie "terms 
"any act" and "proper official," whose command to leave was to be obeyed, were un- 
constitutionally vague and overly broad. While the facts of the case did not involve 
a school, the statute did define public buildings and grounds to include school prop- 
erty . 

In the Maryland case of Kirstel v . StaLe, [284 A, 2d 12 (1972)], however, 
the court upheld the conviction of a" photographer se^'king to set up a display of 
'nis pictures and address a crowd of students after he had bean denied permission to 
do so and had been asked to leave. .As in the Wisconsin case above, there was a 
Maryland statute rather broadly prohibiting non-student activity on school property. 
The court rejt^cted the contXM.tion that the statute was too vague or that the defend-- 
ant's rights of free speech and assembly were unconstitutionally abridged. 

Because v)f the uncertain state of jiidicial opinion In the various states, 
many perh^ons interested in the issue of cunt ro 1 1 ing school property and the exercise 
of Fir^Jt Ameiidmont rights, wore v<-ry inturt;sted when the Supreme Court of the United 
States acct-^pted a petition to consider the ease of the SU]^tc o f_ _Wa s h i n g t on y j-^JP.^ 
qven,_et aj. [408 U.S. 933, 92 S. Ct. 2846 (1972)]. 

U\v Oven case, or the case of the "Sehome Liglit" as it is sometimes referred 
to, testod ti^K validity of a State of Washington statute enacted specifically to pro- 
tect Sv.huvM nith 1 rom intrusive influences deemed by school authorities to be detri- 
mental to ti^.'ir welfare or to tlie appropriate tunctioning of the public schools. The 
statute c< at<tiiKS the following provisions: 

V.u;rancy. Lvery . . . person — except a person enrolled as a student 
in or parents or guardians of such students or persons employed by 
su( 'a school or institution, who, without a lawful purpose theiofore, 
willfully loiters about the building or buildings of any public or 
private school or institution of higher learning or the public 
premises adjacent tiiereto — is a vagrant, and shall be punished by 

5- 
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impr i rfunint-nt: in tlie county jail i or uoi mor.e than ^; l:< taonths, or 
by a fino oi not more than five hundred dollars. 

the facts in the case were nevt>r in dispute. On November 2 ), 1968, eight 
->tudeMts*of Western w^ashington State College sought perinissLou from the principal 
of Sehome iii^h Sehoul in Be 1 1 i ng'r..ini , Wash., to distribute anti-war and anti-draft 
liceralnre at the school. 

The spokesman for the student gro^p, members of a campuj:> organization 
i_aLled the Radiv.'al Coalition, was advised by the Sehome High Schooi principal that 
appruv.ii iroiu the su[) er in tendent of the school distrii-t was required for the distri- 
but ioii ,.f literature, according to school board policy. Notwithstanding this admo- 
niliiMi^ the eiglit students proceeded tea covered walkway adjacent to lUq bus loading 
irna Hid ihuufed. out copies of two pai?.phlets Lo high school students as they got off 
.the Si^hooj has. The eight college students were on school property but not in the 
s*. hoo I hu i i a i ng . 

Within minutes, tlie principal warned the students that they were acting 
V nitrirv to the .SLhon] board regulation and tlie law. After the third warning, police 
w^.T^ suiura* 'lU'd . A police officer advised the pamphleteers that their activity violated 
St Ue law md that f^iilurc to leave immediate! v vOuld lead to arrest. About 150 high 
.-^^h'ol -students vvitnessed th.e in*.-ident. .\lthoi:gh some uf the liigh scliool students 
b"i'L\l iTid hissed, tliere was no violeuLe. The scene took place between 7:30 and 8 a.m. 
pri'>*r to Lhe first class hour. 

Iv'Lthit-iL resistance, the col I ege^^^gXudent s accompanied th.e policeman to the 
> ity jail, wtir^irt eaw.h \var> boor.L'd on a--rrrarge of vagrancy and released on his personal 
re^ tigni/ian.^e . Ine p>)lice report noted that the defendants were at all times orderly 
And n.ia-vioK'nt . Ihcy did not interfere v/ith passage of the high school students 
fr 'P. the bu.s into the scliool. Their activities consisted of distributing pamphlets 
m.i Lii'i-ia^! brii'fiy with t no high school students. * 

All 1,1 ght vt'll''.;o stndeut^ r* found guilty n( vagrancy in Whatcom District 
I uri .ci ' inuary 19^9. .\p[K-a 1 l ug ir case to the Superior Court of Whatcom 
Lo!int>, t''uy wer^' !' uind i;uill/ six ii^aiths laler, with each one fined^$J5 and costs. 
Ati)«Mi .1', i\>j."i .'ii.]_c_l_' t_hV' SuprL.:nL Couri o: tiie State of Washington, where on March 15, 
197], (he "nvi'li.'U w i d affirru'^i by a 9-0 decision. Appea) lo the United States 
^ ip re 'iL- C« )ii r t loll owed . 

i no Mat' of W i.-»hingt.oa :>litule defined as a loiterer anyone loitering who 

i > "n jf a pLT-.'^n ^Mir-'lled as a '->Ludent in nr parent or guardian of such student or 

r '.i *;Ppl j by s!u h stnool or ins t u u t 1 5 in . " Tiie deft^ndants argued that . the va- 
^M" ni» V :^tit'ii'' vv.io ''un*. on-f 1 tut ional" its face beeause it "violated tlie i-^irst and 
F )iir tet nt ii A-.. -ndiiient:-, lo th^ United Slates Constitution." Even if generally consti- 
tuti'^ati, thev i ont^-iMed , it violated the defendants* First Amendment rights of free- 
A 111 " ^p^'t-'-U, press, .iiu: ar^s^'mbly and lhe due process clause of the Fourteenth Amend- 
vu'ui 'f\ beinj. v it;ue and oVt r 1 v i^rotd. 

iiu- pr'Stvutlon pivJ' ceded nn lhe theory lh.it the "St'home f.ii»,ht'* defendants 

ii id a< t» i "witn>ul a Liwful ptirp^^se" in tliree respects: 



► DLstribuLing literaLuro Lh.iL couaseh'J vu)Lui>Mi ot tiu^ Draft Act. 

► Knci)uragin^ Jfsrc.^pccl fur tho Jaw. 

► Violating tl.o school district rc^Uilation requiring prior 
approval for u'le distribution of materials to students on 
school promises. 

On July 5, 197J, Lhe U.S. Sup.remo Court handed down its decision in witac i.s known 
as memorandum form. This :aeans that no opinion was acLualJv delivered. Tho Court 
only directed tiuit_ the convictions were to be vacated and the case remanded to the 
Supreme Court of .Wash ington for further conSriJerat ion in light of two other deci- 
sions r^'ached by the U.S. Supreme Court a, -few weeks earlier. 

The Supreme Court of the >tate of Washington reconsidered the case on 
August 2, 19/2. This court, acc>>i<iing to .\ssociate Justice ilugh J. lloseliini, could 
have scheduled a rehearing ofXrgu'neats or ordered a dismissal of the charges against 
Cne derendants. Instead, Lt^ took a third course and remanded the case to the Superior 
Court m 'Whatcom County /<fr further consideration, directing that court to award the 
ap,)eilants $100 for costs. 

l-'"-^ L;.S. Supreme Court nor tiie Supreme Court of tiie State of 
Uashingtou iuis actually declared the State of Washington vagrancv statute unccnsti- 
Lutioaal, Dut the legal etf.-ct of these actions may he tantamount to that. There 
IS no indication that the Whatcom Cunty Prosecuting .\ttornev plans anv further 
action in the case. It may, therefore, be considered closed. WheLher\he iegis- 
,'1-ature will attempt to write a new statute Is a matter of speculation. 

Looking at tiie decisions in the tw) c ises to which the U.S. Supreme Court 
referred the lower courts ,n the Oven do ision, tue court appears to have decided 
cue case on tne basis that the l.'a.M, Ingt on statute o„ vagram s was either ov.-rlv 
oroad, vague, or d iscnminatorv in it^ delinit.oa ,,f "hnterets," tiierebv seeking 
to bar ail per.sons so aefineJ from even the puhlii premises adjacent to a ^clu-aTat " 
any and all t iines . 

'^'i'^' lif^t' tt.e two >.,ses leferreJ to by tiie U.S. Suprerse Curt was tiie 
^9JASS^ Dej).,rtmeat_ ei_ t-Jie City _nf Chi. . v. u..;. , 9.: .;.Ci. .VSo (197';! 

In tiiis wne, tiie Supreme C .urt uaa'n i.-u.as iV .u iTrkv! tne decision ot i:,yCourl of 
Appeals that the conviction of i.arl Moslev, a leueril po.tal emplovee, lor piJ.etlng 
a public nigli scno,.l in violation of Chicago di'-oidetlv .ondu 1 or<IinaPce wa. un- ' 
constitutional under tne Uqual Protection Clau-.c .>i the Fourteentn A,i:..udment . The 
Courtfound the ord 1 nance unc(nu.t i tut i on 1 1 be, ..use it "mihl.s 1- impernis.^ibJe dis- 
tinction between I ibor pi>keting and otner peacMul p i . ke t i u>; . " 

The oniinance excluded from pr,.hib.-Led ..n^.\^u\ "llu. nea.eiul pi.kelinr 
any school involved in 1 ihor dispute." Ihc de.isu.n w,s the, e;.. re oased more upon 
a denial of equal protect ion "of tne law tiian iL wis upon re..trainL o) i ,-..,. sp^^ch or 
expression. The diflicult is.ue ot deciding wiieihor the iidividual's ligius to free 
speech snould outweigh society's intere-t in promot nu-, pubii. education might never 
nave oeen reacuc-d. howc'ver. be. ause Mo.l.v's picketing wa. no, distuptive ol scliooi 
activity. 

O 
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The oLher cnso upon which the U.S. Supromo Court: placed major reliance in " 
Oven, was Grai:ned v. Citv of R<>^kLo,rd [408 U.S. 104, 92 S. 35. 22 A. (1972) Here, ■ 
Ih^Court d'e-^^tYa-conTTcLion under both an cuu i -picket: ing and anLi-aoise ordi 
nance. The appellant, Richard Grayned , va,. a brother of several ^^"f /"^f 
In T RockCord 111., high school although not a student there himself. He had partic 
; a'Jed pea^ef^l.i a de.„onM.rat Ion on a sidewalk located about '00 feet fro™ c e 
school. The evidence was contradictory as to whether the pickcters or the police 
had made the greater noise and as to the degree to which school activity had been 
disrupted. The Supreme Court held that the ant i-p icketing ordinance was unconstitu- 
tional for the same reason as in Chicago v. Moslcy_, namely, that the ordinance was 
unfairly d iscriminatorv . c 

On the other hand, the Court upheld Grayned's conviction under the anti- 
noise ordinance. The provision of the Rockford anti-noise ordinance was: 

No person, while on public or private grounds adjacent to any 
building in which a school or any class thereof is in session, 
shall willfully make or assist in the making of any noise or 
diversion which disturbs or tends to disturb the peace or good 
order of sucln school session or class thereof .... 

The Court supported the ordinance, holding it to be sufficiently clear and specific 
so as not to be void because of vagueness! Its application, even in cases where 
disruption had not: in fact occurred, was upheld; because the principle of ^>^J";;"" 
invoiled in the "clear and" present danger" doctrine or Justice Oliver "-^^ ^ ' ^^'^'^^ 
in relation to physical harm could be extended to noise, when that would interfere 
witli the peace and good order of the school. 

Writing for the Supreme Court, Justice Marshall referred to Coatesj/. 
Cincinnati 1402 U.S. 611 (1971)1 in which an ordinance (puni.shing sidewalk as.sembl> • 
o~f~Th"^e or more persons who "conduct themselves in a manner annoying to persons 
p ss npby . . .'■ was declared unconstitutional. The Court, in that instance, held 
that the language was impermissibly vague because enforcement depended on the com- 

letelv subjex-ttve standard of "annoyance." In t.he Rockford case, the Court, de er- 
mined that the requirements of the nnti-noisc ordinance were clearly spell' d out. 

Justice Marshall then focused specifically upon the need to accommodate 
First Amendment rights to the special characteristics of the school enyironment which 
had been the central issue .n Tinker v . Des_ _Mpmes l.Tdej)c:nd^^ 
(-593 U.S. 5U8, 89 S.Ct. 733, (1969)]: 

W.^ would be ignoring reality if we did not recognize that the public 
schools in a community are important institutions and are often the 
focus of significant grievances. Without interfering with normal 
school activities, daytime picketing and handbilling on public grounds 
near a school can effectively publicize those grievances to pedestrians, 
sc-.ool visitors, and deliverymen, as well as to teachers, administra- 



tion, and sludents .... On the other hand, schools could hardly 
Lole-ate boisterous demonstrators who drown out classroom conversation, 
making study impossible, block entrances, or incite children t.o leave 
the schoolhouse .... The [IU)ckford) anti-noise ordinance imposes 
no such restriction on expressive activity before or after the school 
session, while the student/ facul ty audience enters and leaves the school, 
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i\'U-otul Activity Not i*r(MubiLed 

iUk' r.h. -Mipronc Li^nin his cons L^^ient i v said that peaccfiiL artiviiv 
near i srhooi or sciioo] prt^nises (but not, of course', inside 
bu J Id i:is;s) th.ai does not ijuorfore wiin 
icLivi t ies,' whotiior bv student 



cl<issrooni or oi'ncr soIkh)! 



or 



a Lo I t < 



oLhors, canaoL be proiubiLed 



uruier 



Liu; staLiiio, n.o Loun, \,\^ unghL reasonably (nler, indicaLes 
tint ioitorin?; is Miuitod in its deruiiiion to one or a small number 
peri>o!i^. A large assembly outside i school would probably be 

for example, Lo eonvictions 

t M' disorderlv ev)i;duv:t et 



Wnai t lie Court Wuuid -,av, 

participants in a iarg'e crowd -chant Lag ex-- 
i iliCiuns' to students not lo enter school prior to the beginning of 
/ when ininiediate interference with oi.jsswork Wi)uld not 
tn iMi I V oe ,;uesse : <\i . 



.Si on 



the sch )o [ da 
u is^ue c 



.1 tais analvsis, ihe current status ot the' Law iim.wnin.y the rij;ht of 
pers>ns not ^omu-cted with school prop,rams or activities to ex.rciso tiieir 1 rCedom of 
expression r.r,,i a-.sernblv m the immediate vicioitv of schools, Lnsot w as they reJato 
to puketinu,. leaf Lett lui:. ^i>^'^*on, and nois^', i^av ne summarized as f o 1 j ows : 



► The .ccniuUwy s h<^o] V iossreom and. for ihni .latt^r, classrooms 
and p^remis.'s of p^x.^l ir si.ho.ds at all levels arr under tho control 

tc*e State, whicli has the pvUv'er tw rec/i L<Ue I h*' use of sux;h 
premises ui u ^or Jance with the purpose for wiiich e<ich such iasti- 
tutini IS estah I i siied . Peculations mast, fiowi.'Ver, be r/eason<ib 1 e , 
i<n'r, ind a^n -d i -.i' r i m i natory as betw^on u^ers of the same kind. 



► interruptions of the educational process bv outsiders, eitUer 

tiirua^;ii actual tnvasion the .;Lassrooin or laciiiMi's c^r by t Iv 
ity whitii delibtratelv interteres wi\u their pr )per use, may oe 
prcdiihited. 



> Viale pea.et'ii pi(ketingwill be aliowrd, occupitions of buildings 
to shut tlu-m down, the invasicMi of ..lissrooms, an,i , for that matter, 
the deliberjte making of nMse which interior. ^s with cKisses, even 
when origmiting on non-scliool cKljicent premises, will not be 'permitted, 

'f 

► Sc[iv>ol officials may specify under what conditions speakers, piik^it- 
ers, pamphleteers, or otiier demonstrators may function withi!i a * 
school building. During the school day, moreover, I ea r nTiTg act iv- 
ities mav be protected from interference originating on public 
premises adjacent to s- \\uo\ property when j-uch interferences are 
intent iona 1 . ' S 
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Persons stLkiin, fxc-i\'i<^w Llu'ir riglus Lo froo spoe -h or peice- 
ablo as-it-mblv prior Lo or U'Ler soiiool hours in ways which are 
not actual Iv or imnnnon'lv violent may do so on public premises 
noar scho..' faci lilies evii when r.he !)lace of such acLivlLv is 
aLU!..!U s.hool .iisLricl prt^perty. Such acfivity inside the door 
ol a s^iiool bMildiui;, however, would probably be prolnbited. 



Denial of u cosa lo sciiool property by school authorities has 
u^.aa.lly been iseld to be uermissibie if the terms of denial are 
carelully and clearly drawn, but care must be taken to assure that 
tne^statute or rule clearly identifies the persons affected and the 
oHiditions under which their rights are limited; the law or regula- 
tion will be strengthened if the reason for the limitations and ' the 
interest protected are described as well. 



It is to be expected that the Supreme Court and other appellate courts will 
continue to he I vigorouslv to protect tlie First Amendment rights of all citizens and 
that schools will often be tlie focus of the exercise of these rights. On the basis 
of the legal opinions reviewed, however, it seems equally certain that the public 
interest m assuring the orderly education of the young will also continue to be 
Riven full and adecjuate protection by tlie courts. 



Ihc .o'Uributing editor oi this Legal Memorandum was Paul E. lierbold, associ- 
ate professor at We-.Lern .vas'aipglou State"' Co fl ege in i5ell Ingham, Wa,.;hinFton . 
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